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Assistant Director, OPC OGC Has 20 ° ctober 1950 

Legal staff Reviewed 

Death and Disability Payments for Alim Trainees 

1. This nmorandua represents an attempt to list all compensation pay- 
able for fee death or disability of an alien trainee resulting from personal 
injury sustained while in tine performance of his doty, provided the injury or 
Shis not caused by the willful misconduct of the trainee, orbythe 
trainee * s intention to bring about the injur-/ or death of himself or of an- 
other, or by intoxication of the trainee* 

2. The fact that a trainee is an alien is not of paramount importance m 
this question. As long as he is an "employee* of the United States, he if en- 
titled to the benefits of the Federal Employees* Compensation Act. _or u. • 
purposes of the aforementioned legislation, an "employee" includes all exvxl 
officers and employees of all branches of the Unite*- ^ates acnrern'jent ( 
eluding officers and employees of instrumentalities of the United tates 
wholty owned by the United States), as well as persons rendering; 

ices, without compensation or for nominal compensation, in any ca.»e in ^fhich 
acceptance or use of such services is suthorised by law, 

3. It is equally apparent that classifying an alien as a "trainee* does 
not prevent his status from being that of an "employee." As long as an 
ployer-employoe relationship is present, the Bureau of Employees* Compensation 
•BiH accord the benefits due an employee, 

li, From a legal standpoint, there are numerous factors which must be 
considered in determining whether a trainee is an "employee. uach case should 
be determined on its own merits, but each trainee would seen to fall into one 
of the following three general categories t 

a. Trainees who legally are "employees" and hence entitled to full 
benefits of the F1CA. 

b. Trainees who clearly are not "ecplpyees,” but to whom we _ nay wish 

to award benefits, bhiie it would be possible to award such trainees 
M thiag , tiais may not bo advisable for policy reasons. Also, as a prac- 
tical matter, experience indicates that claims will be made regardless. 
fhii%fore| it be adhrLsabte to to award certain b©nofxts, 

haps an amount equal to some fraction of the FKCA benefits. 

e. Trainees who are "independent contractors." Amorally, an "bnie- 
pen&ent contractor* is one who undertakes to accomplish a given result, 
awarding to his own methods, and without being subject to the control 
of imother . It is possible that certain alien trainees will f all inu'® 
this category, "Independent contractors* are not automatical Jw entx .led 
to aay benefits, as employees are through their status, and this is -rue 
xaxi&r tii© FDCA. Whether such persons should be awarded benefits ay con- 
tract is a matter of policy • 
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5* Th© second broad category would consi ggffir .tl?pse persons 
whose rights are derived solely from their co nj mj^p^ rsalo^-Bent 
with CIA, Here we met look to the iiyllvldual^ 'Sj gjol contract 
and if the appropriate benefits are not c ontalftsd in . the 

contract should either be amended, or a waiver ' o^tofpfp prior to 
the Inception of training. Here again, of com&&fWSrti the in - 
dividual is entitled to U, £* Aimed Service benefits, sjpcl security 
considerations do not mtee the» unavailable, resort to private sources 
is ; unnecessary except in emergency# 

6, We cose©, then, to those coses where the person Is- neither a 
amber of toe U* £« Arned Services nor related to the Agency through 
espleysient status or contract, These ©ay be observers or active par- 
ticipants who have access to the training for purposes of representa- 
tion or advice,: They will probably consist of: (a) persons receiving 
compensation solely txm sources outside toe U, S* Ocvemraenti (b) 
inventors or consultants whose relationship to toe Government depends 
ttpon professional rather than operational services and who enjoy no 
eaj^loysent benefits through contract! and (c) ©©libers of foreign 


goverraiente car military services, 

7, The preferable approach to toe groups mentioned in paragraph 
6 is, of course, to obtain a waiver if it ie consistent with purposes 
of representation and the particular operational relationship with toe 
Individual concerned. wd understand that even a request for a waiver 
may be inadvisable in certain coses and cay be refused by the individual 
in others. If the waiver cannot be obtained, then we should secure 
some £om of agreement containing a limitation of liability by the U* S* 
Oovcrament. (Udder the Federal Tort dales Act, the Agency toe au- 
thority to settle claiss® not exceeding #1,000, and the 7 elaiiaant has 
access to the courts for claims in excess of that amount* However, 


sruch claims are founded only upon negligence and cannot be- recognised 
unless so; e fault on toe part of a U. S. employee exists.) If a 
foreign individual ‘s presence is requested by his government, we be- 
lieve it would be advisable at the time- of toe- request to reach an 
taaderstai-iding with" the foreign government that It will assume any ex- 
penses incidental to injury. The same approach should be taken when 
we request the presence of toe individual. If toe foreign government 
Heeiint s to accept responsibility in either event, we should attempt 
to obtain a waiver or limitation of liability from the individual* Un- 
fortunately, we do not believe that toe procedure in regard to the people 
in paragraph 6 is susceptible to comprehensive and precise standards* 
However, we can take action along the general lines indicated, and, in 
Specific cases, we will be very pleased to advise you of toe legal im- 
plications of toe particular problem presented* 
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